Planning Commission
Minutes of Public Hearing and Regular Meeting, February 16, 2011

The Public Hearing of the Lovettsville Planning Commission was called to order by Chairwoman Mari
Bushway on Wednesday, February 16, 2011 at 7:31 PM at the Lovettsville Town Hall, 6 East
Pennsylvania Avenue, Lovettsville, VA 20180.

Welcomes and Introductions

Chairwoman Bushway welcomed the citizens attending the meeting and thanked them for coming. She
introduced Mayor Walker and Planning Commissioners Jack Burden, Elaine Fischer, Rodney Gray and
Joseph Mueller. She also introduced Town Manager Keith Markel, Zoning Administrator Steve McGregor
and Town Clerk Judy Kromholz.

Absent
Commissioners Lorraine Bauer, Aaron Kahn

Audience
Among those present in the audience were Thomas Loveil (Lennar Homes), Kimberlee Welsh-Cummings
(Walsh, Colucci, Lubeley, Emrich & Waish, PC), Tim Sparbanie, and Councilwoman Charlotte Coleman.

Explanation of Procedures and Opening of the Hearing

Chairwoman Bushway read the Public Notice of this Public Hearing on LVZA 2011-0001 — Retirement
Community District R-C Zoning Ordinance Amendment as it appeared in the Purcellville Gazette
(Attachment |: Public Notice).

Presentation

Administrator McGregor made a presentation on LVZA 2011-0001 (Attachment Il: Staff Report). He
explained that this is a zoning amendment proposed by the Town to accommodate the application of
Lennar for Heritage Highlands, primarily to reference state and federal law relating to retirement
community housing. Currently, the Town ordinances are more restrictive than the relevant state and
federal regulations. This amendment also simplifies the language.

Public Speakers
No one signed up to speak. (Attachment IH: Speaker Signup Sheet). Chairwoman Bushway confirmed

that no member of the audience wished to speak and that the Town had not received any written
communications concerning this Public Hearing. Chairwoman Bushway declared the hearing closed at
7:37 PM.

Chairwoman Bushway called the Regular Meeting of the Lovettsville Planning Commission to order at
7:49 PM.

Changes in Attendance at Meeting
None

Public Comment
No member of the public had signed up to speak.

Additions/Deletions/Modifications to the Agenda
Chairwoman Bushway called for changes to the agenda. There were none.
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Approval of Planning Commission Minutes

A. Planning Commission Regular Meeting — January 19, 2011

Motion: To approve the minutes of the January 19, 2011 Planning Commission Meeting as
presented.
By: Commissioner Mueller
Second: Commissioner Gray
Aye: Commissioners Burden, Bushway, Fischer, Gray, Mueller
Nay: None
Abstain: None
Absent: Commissioners Bauer, Kahn

B. Planning Commission Public Hearing & Reqular Meeting —~ February 2, 2011

Councilman Mueller noted that there was an inaccurate statement made during the meeting on February
2, 2011 that he will address in his comments at the end of this meeting.

Motion: To approve the minutes of the February 2, 2011 Planning Commission Public Hearing
and Meeting as presented.
By: Commissioner Mueller
Second: Chairwoman Bushway
Aye: Commissioners Burden, Bushway, Gray, Mueller
Nay: None
Abstain: Commissioner Fischer
Absent: Commissioners Bauer, Kahn

Staff Reports

Steve presented his written report for January 2011. There were no questions from the Commission.

Action items

A. LVZA 2011-0001, Retirement Community BR-C District

Administrator McGregor presented this item. He had no comments to add to his earlier presentation.
Chairwoman Bushway polled the Commissioners and none had any questions or concerns.

Motion: | move that the Planning Commission recommend approval of the Zoning Ordinance
amendment as recommended in this item, LVZA 2011-0001 Retirement Community
R-C Zoning District.
By: Commissioner Mueiler
Second: Commissioner Gray
Aye: Commissioners Burden, Bushway, Fischer, Gray, Mueller
Nay: None
Abstain: None
Absent: Commissioners Bauer, Kahn

B. LVRZ 2010-0002, Lovetisville Retirement Village rezoning from R-1to R-C

Administrator McGregor presented this item. Vice Chairman Burden recused himself and moved from the
dais to the audience at the beginning of Administrator McGregor’'s presentation. Administrator McGregor
explained that the Planning Commission discussed all the draft proffers dated January 14, 2011 that were
part of the application and supported all but a few of them. Some issues were left to be resolved. He
then detailed what the Commission wanted to see as part of a rezoning for the Lovettsville Retirement
Village that was not included in the draft proffers and explained how the draft proffers dated February 7,
2011 respond to the Planning Commission concerns.

1. List the types of independent living units to accurately reflect those shown on the concept plan, which
are 68 duplex units and 12 single-family detached units. The draft proffer states there are 70 duplex
units and 10 single-family detached units.

* Change satisfies Commission concern.

2. Change the occupancy qualification so that the third occupant in the independent living units would
have to provide assistance in activities of daily living and/or medical assistance to an older occupant.
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The draft proffer now states that the third person can provide any kind of unspecified type of
assistance.

¢ Change satisfies Commission concern.

3. Change the “trigger” point for completion of the community center for the independent living units to
the 40" occupancy permit for an independent living unit. The draft proffer now states that a zoning
permit (building location permit) is needed in order for the development of independent living units to
continue past the 40" unit. By using a zoning permit instead of the occupancy permit as the trigger,
there is no firm date for the community center to be usable by the residents of the development.

« Change satisfies Commission concern.

4. Change the currently approved commitment for a “sketch plan” [architectural elevation] of the
assisted living facility to a commitment that would provide compatible architectural treatment of the
facility. Additionally, the architectural elevations would have to be approved by the Town as a
condition for approving a zoning permit for the facility.

e The applicant-owner of the parcel approved for assisted living within the Lovettsville
Retirement Village has been contacted but has not responded to the change noted by the
Planning Commission to provide for compatible architecture, approved by the Town before
construction is approved for the facility.

5. The definition of occupancy conditions for the assisted living facility should reflect those required by
the applicable State law.

e The revised proffers state that the age of occupants in the assisted living units shouid be the
same as for the independent living units. This is confusing because of the split in age
restrictions wherein 80 percent of units have one type of restriction and 20 percent have a
different type. The Commission supported a staff recommendation that the occupancy
conditions for assisted living reflect those defined in state law for such use. Examination of
the State law defining assisted living and in consultation with the Town Attorney and the
Heritage Highlands applicants, (and without being able to contact the owner of the assisted
living parcel) the staff concludes that the current proffers for occupancy should be maintained
for the assisted living parcel. The purpose of the rezoning application is to change certain
occupancy requirements for the independent living portion, owned by Lennar/Heritage
Highlands and the current Heritage Highlands homeowners, not the assisted living portion of
the Lovettsville Retirement Community. The State law is more liberal with occupancy
requirements for assisted living than the current proffers. For example, it allows individuals to
be as young as 18 years old in such facilities. It was not the intent of the originally approved
project to provide occupancy for persons of such a young age. The project was conceived as
an age-restricted project, including the assisted living facility. Therefore, the current age
limitation for occupants should be maintained for assisted living. This is a limit of two
occupants per unit, one of whom shall be 55 years or older and the other may be 45 years or
older.

6. The staff should investigate the applicant’s assertion that they have satisfied the $250,000 proffer for
development of the Town’s water supply system.

+« The Town Attorney researched the documents that pertain to the proffer for $250,000 toward
the Town's water supply system and finds that the proffer has been satisfied by Lennar’s
provision of certain water supply-related facilities.

7. The Commission agreed that specific policies for additional sewer capacity will have to be determined
by the Town Council if the Council considers approving the requested increase in occupancy.

s The February 7 draft proffers provided by Lennar have not been agreed to by the co-
applicants (property owners with the development). No modified proffers may be approved
by the Town Council until ail co-applicants have signed the proffer agreement.

Chairwoman Bushway recognized the applicants to continue the presentation.
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Ms. Welsh-Cummings stated that the February 11" version has been agreed to by all of the property
owners at Heritage Highlands and by the developer, Lennar. This includes the definitions of “activities of
daily living” and the reinsertion of the sewer tap issue. She stated that she has corresponded with Mr.
Storch, the property owner of the assisted living property, and that he has been ill and unable to respond.
She will be following up with him in the near future.

Mr. Burden spoke in his role as resident/owner/applicant and emphasized two points:
1. Lennar and the Heritage Highlands residents agree on all points in the current proffer.
2. He has initials from all Heritage Highlands residents for the current version of the proffers and will
obtain signatures on the newly revised before the Town Council Public Hearing.
He read a prepared statement into the record (Attachment V).

Chairwoman Bushway called for comments and questions from the Commissioners

Commissioner Mueller stated that ‘residents of the assisted living units must meet the same age
requirements’ is ambiguous and Administrator McGregor pointed out where the proposed motion would
define this in more detail.

Commissioner Mueller questioned the wording of the paragraph concerning water taps and Manager
Markel explained that this verbiage is basically a place holder for whatever the Town Council approves.
Mr. Burden suggested that the absolute number be removed and that a more general statement of intent
be substituted. The Commission agreed.

Manager Markel noted that with Mr. Burden recused the Commission has lost quorum for a vote, but after
consulting the by-laws he realized he was incorrect because the Chairwoman of the Planning
Commission also has a vote. Vice Chairman Burden reported that Attorney Whiting had said that he had
no contlict of interest and he returned to the dais at 8:02 PM. The Commissioners all agreed that they did
not perceive a conflict.

Chairwoman Bushway called for a motion.

Motion: | move that the Planning Commission conditionally recommend approval of Lennar’s
revised draft proffers, including referenced exhibits, dated February 7, 2011 as
modified at tonight’s meeting, with the changes and additions noted in this
memorandum in the recommendations section with the understanding that these
profters cannot be approved by Town Council until all of the co-applicants have
signed the proffer agreement.

By: Commissioner Mueller
Second: Chairwoman Bushway
Aye: Commissioners Bushway, Fischer, Gray, Mueller
Nay: None
Abstain: Commissioner Burden
Absent: Commissioner Bauer, Kahn
Commissioner Gray thanked Commissioner Burden for his explanation of activities of daily living noting
that it helped the Commissioners understand what was being proposed.

Discussion ltems
There were no discussion ltems on the agenda.

Information items
There were no information items on the agenda.

Comments from the Mayor and Commissioners
Chairwoman Bushway called for comments from the Mayor and the Commissioners.
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Commissioner Mueller noted that, at the Planning Commission meeting on January 19, 2011,
Commissioner Kahn had stated that Mr. Lam had not attended any of the CPAC meetings,
Commissioner Mueller noted that both Mr. and Mrs. Lam had attended a couple of the earlier meetings,
before Commissioner Kahn had joined the committee.

Manager Markel stated that the items voted on tonight will go before the Town Council on March 10" and
that a work session will be scheduled prior to that meeting to discuss the tap issue.

Adjournment/Recess
Motion: To adjourn the Planning Commission meeting of February 16, 2011.
By: Commissioner Gray
Second: Chairwoman Bushway
Aye: Commissioners Burden, Bushway, Fischer, Gray, Mueller
Nay: None
Abstain: None
Absent: Commissioner Bauer, Kahn

The meeting was adjourned at 8:10 PM.
Respectfully submitted,

/{fudy L/f(romholi, Town C

Date Approved: March 16, 2011

Attachments:
I Purcellville Gazette Public Hearing Notice
il Staff Report: LVZA 2011-0001 — Retirement Community District R-C Zoning Ordinance
Amendment
1 Speaker signup sheet
V. Burden statement dated February 16, 2011
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STAFF REPORT
PUBLIC HEARING

TO: Planning Commission
FROM: Stephen E. McGregor, Zoning Administrator/Planner
DATE of MEETING: February 16, 2011

SUBJECT: LVZA 2011-0001 — Retirement Community District R-C
Zoning Ordinance Amendment

PURPOSE:

To provide proposed text to recommend amending the Zoning Ordinance for the Retirement
Community R-C zoning district regulations in Section 3-6 and for related amendments to definitions
in Section 13-2.

BACKGROUND:

On December 2, 2010 US Homes/Lennar and the current land owners within the Lovettsville
Retirement Village, submitted an application (LVRZ 2010-0002) to rezone the project from R-1 to
the R-C district. They were required to rezone to the R-C district because they wanted to amend
the proffers to lessen some of the age and design restrictions that apply to the project. The R-1
district was amended subsequent to the original 2003 approval of the project under R-1 zoning
such that the retirement community use is no longer a permitted use. However, in order to achieve
R-C zoning the district would have to be amended to allow the proposed changes in the
Lovettsville Retirement Village. Specifically, the current regulation would not allow occupants 45
years or older to the extent desired by the applicant and would not allow a third occupant in the
independent living units.

DISCUSSION:

The rezoning application identified as LVRZ 2010-0002 by US Homes/Lennar and the current land
owners within the Lovettsville Retirement Village development requests that the developer-owners
be allowed up to twenty percent of the independent living units to have two occupants 45 years or
older and an additional occupant with certain qualifications related to assistance to other
occupants. The remaining 80 percent of independent living units would retain the current age limit
of one occupant 55 years or older and one 45 years or older with a third occupant allowed with
certain qualifications related to assistance to other occupants. The current R-C regulations limit
occupants to 55 years or older. The current Zoning Ordinance regulations are more restrictive
than those provided in the Federal Fair Housing Act and the Virginia Fair Housing Law . The
Town's Ordinance must be in compliance with state and federal law. Therefore, the Zoning
Ordinance regulations need to be changed. The definition of retirement community in the Zoning
Ordinance should be removed from Section 13-2 because it is defined in the zoning district in
Section 3-6. State law defines assisted living in terms of congregate living housing. Since there is

February 10, 2011
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R-C District

Zoning Ordinance Amendment
Page 2

already a definition of congregate housing in the Zoning Ordinance, a definition of Assisted Living
use should be added to Section 13-2, with reference made to congregate housing.

The text of the R-C district should be amended to remove the term congregate housing and
substitute assisted living for the sake of clarity. This will coincide with the use of the term assisted
living as used in the Lovettsville Retirement Viliage proffers and draft proffers. In addition, the text
for nursing homes is used inconsistently (“nursing home” and “nursing care”) in the R-C zoning
district, as pointed out by the Town Attorney, and should be made consistent.

Ancillary services for retirement communities are provided for in paragraph (g) and do not need to
be indicated in paragraph (c).

RECOMMENDATION: That the following text changes should be made to the Zoning Ordinance:
MODIFY:

3-6 RETIREMENT COMMUNITY R-C

(@)  The purpose of theA Retirement Community R-C district is established-for
the-purpose-of 1o provideing-multiunit housing spesifically-intended for elderly
persons in accordance with the provisions of the Federal Fair Housing Act
(Title VIl of the Civil Rights Act of 1968) or the Virginia Fair Housing Law
(Va. Code Section 36-96.1 et seq.) (the “Act” and “Law’, respectively), gof

age-56-years-and-older—as-allowedfor-in-this-Article as well as supportive

commercial uses, as permitted by the provisions of this section.

reS|dent|al portions of any retirement community shall be subject to
restrictions recorded in a declaration of covenants and restrictions recorded
among the land records of Loudoun County limiting occupancy consistent
with the requirements of the Act and Law.

(d)  The retirement community may consist of any or all of the following living
arrangements: independent living, cengregate-earefassisted living;

February 10, 2011
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R-C District
Zoning Ordinance Amendment
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(ef)

(fg)

convalescentcare and nursing home. A mix of living arrangements is
encouraged within the community.

Any or all of the following housing types shall be permitted within athe
retirement community: single family detached, duplex, quadplex or multi-
family dwelling units. The provision of more than one (1) housing type is
encouraged.

cHy—+ - wie - - viw -

The following uses shall be permitted within a retirement community-the
building: medical office including emergency medical treatment facility, dental
office, pharmacy, accountant, lawyer, insurance agent, financial services,
hairdresser, a commissary providing basic food and supplies, and other
associated medical services. Ancillary uses which may be permitted within
the community include: a clubhouse, solely for the residents, employees and
their guests, including meeting rooms, auditorium, business office,
recreational facilities and other uses related to adult community living,
swimming pool, health or fitness center solely for the residents, employees
and their guests, accessory apartment or semi-independent dwelling unit for
the use of transient guests of residents of the retirement community and
active recreation space.

Off-street parking shall be provided at the rate of two (2) parking spaces per
single family dwelling. Parking for assisted living Gengregate housing shall
be provided at the rate of one (1) parking space for each dwelling unit plus
one (1) parking space for each five (5) beds not included in a dwelling unit,
plus one (1) space for each employee. Parking for a nursing home eare
facility shall be provided at the rate of one (1) space for every ten (10) beds,
plus one (1) space for each employee. Professional office building parking
shall be provided at the rate of four (4) spaces per one thousand (1,000)
square feet.

[The letters of the subsequent paragraphs should be changed accordingly]

MODIFY:
13-2 DEFINITIONS

February 10, 2011
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ADD: [in alphabetical order]
13-2 DEFINITIONS
ASSISTING LIVING: See CONGREGATE HOUSING

DRAFT MOTION:

“I move that the Planning Commission recommend approval of the Zoning Ordinance amendment
as recommended in this item, LVZA 2011-0001 Retirement Community R-C Zoning District [and
amended at this meeting].”

February 10, 2011
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Speaker Sign - Up Sheet

Planning Commission Public Hearing and Reqular Meeting - February 16, 2011
Please Print.

Topic - Please Indicate Public Hearing or
Name and Association Address Other

Each speaker will be limited to no more than three (3) minutes.
Page 1 of 3




02/16/2011 - Jack Burden, 16 Harpers Mill Way, Lovettsville, VA 20180

Statement at the 16 February 2011 Planning Commission meeting
Reference the 11 February 2011 Draft Heritage Highlands Proffer

Background
A revised draft Heritage Highlands proffer (dated 7 February 2011) was prepared following the

2 February 2011 Planning Commission meeting. This draft included the changes suggested by
the Planning Commission but also removed the sewer tap language (paragraph 10, page 5). The
major change affecting the residents removed “assistance” and leaving only “medical
assistance” as the rationale for a third resident (paragraph 1.b.ii, page 3).

Discussion

The residents did not agree that “medical assistance” alone would satisfy the basic premise of
why they desire a provision allowing a third occupant. The value of a third occupant is to allow
handicapped or elderly residents to live in their home beyond the point when they are able to
care for themselves without assistance in activities of daily living. For most of the residents,
this is the last home they will occupy and as they age they wish to stay in their home as long as
possible (at least 11 of the units are occupied by persons over 70 years of age). The residents

recommended that in place of the phrase “providing assistance and/or medical assistance”
insert the phrase “providing assistance in Activities of Daily Living (ADLs) and/or medical
assistance” in paragraph 1.b.ii, page 3. Activities of Daily Living (ADLs) is a recognized, defined
term used in professional healthcare to refer to daily self-care activities within an individual’s
place of residence, in outdoor environments, or both.

The residents also felt that the sewer tap text (removed from the 14 January 2011 version) be
reinserted. This change would alert all new buyers that the Town may charge a proportional
sewer tap charge for a third occupant. Actual imposition of such a charge would be up to the
Town Council and could be done in a separate action in the future.

Action Taken

Lennar accepted the resident/owner/applicant suggestions and published an 11 February 2011
version and forwarded it the Town Manager and Zoning Administrator late on 11 February
2011. The resident/owner/applicants were individually briefed and provided copies of the
changes. They agreed to the text in the 11 February 2011 draft proffer and they initialed a
resident roster to indicate their agreement, and by virtue of initialing stated they would sign
the draft proffer if the Planning Commission forwarded the 11 February 2011 draft proffer to
the Town Council with the recommended changes.






